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The amendment to the Arbitration & Conciliation Act, 1996 incorporated 
several amendments to the arbitration regime in India, closing several gaps 
in policy and application. Some of the major amendments are with respect 
to interim measures and the enforceability of the interim orders. However, 
the amendment, though a step in the right direction, falls short of practical 
application when it comes to enforcement of interim orders. This paper 
examines the power of the Court and the arbitration tribunal to grant interim 
relief, how the interim orders will be enforced, the disobedience punished, 
and whether the amendment succeeds in providing effective relief to parties 
with respect to interim measures. It also discusses, in brief, the Mumbai 
Centre for International Arbitration Rules, which provide for emergency 
arbitration and how the award passed by such an arbitrator will be enforced. 
Further, the paper examines the procedure for securing interim relief and 
the litigation strategies used to frustrate interim relief applications. These 
shed light on the actual problems plaguing arbitration in India and how 
the amendment does nothing more than mere lip-service to creating a pro-
arbitration regime.

I. Introduction

India has been hard-selling its ‘Make in India’ campaign to attract investors. The 
government has made many commitments, including the promise of speedy and transparent 
justice, especially to foreign investors. Fulfilling those promises, the government recently 
passed the Arbitration & Conciliation (Amendment) Act 2015, No.3 of 2016 (the Amendment) 
incorporating several amendments to the Arbitration & Conciliation Act 1996 (Act) in order 
to send a message to the international community that India is at par with global jurisprudence 
on arbitration and the lacunae in the legal regime have been plugged to make India pro-
arbitration.
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Earlier, one of the biggest criticisms of arbitration in India had been the long, cumbersome 
and delayed judicial intervention required for interim relief.1 Parties had to juggle between 
courts and the arbitration tribunal (Tribunal) for seeking effective protection of their rights till 
the time the Tribunal was formed or until the final award was passed because the Act provided 
for different forums and provisions for interim measures which were not at par with each 
other. 

The Act contained, inter-alia, two sections for interim relief, i.e. Section 9 and Section 17 
of the Act. While Section 9 of the Act dealt with the powers of the Court to grant interim relief, 
‘before, or during arbitral proceedings or at any time after the making of the arbitral award 
but before it is enforced in accordance with Section 36’, Section 17 provided for interim relief 
by the Tribunal. However, it failed at granting any sanctity to such orders as the Tribunal did 
not have the power to enforce such orders. While Section 9 provided that ‘...the Court shall 
have the same power for making orders as it has for the purpose of, and in relation to, any 
proceedings before it’, such language was missing from Section 17, making it unclear how the 
interim relief granted by the Tribunal was to be enforced.

On the face of it, the situations contemplated by both sections suggest well thought out 
provisions for interim measures in an arbitration proceeding. However, the Act fell short of 
elaborating how the interim orders are to be enforced. Section 27(5) of the Act only provided 
for the assistance of the Court in enforcement of the orders of the Tribunal, thus compounding 
the problem of juggling between the Court and the Tribunal. 

Through the Amendment, Section 17 was brought on par with the un-amended Section 
9 as it now ends with providing that the Court shall have the same power for making orders 
as it has for the purpose of any proceeding before it.2 Since the definition of ‘Court’3 means 
the principal Civil Court, and the Act is substantive law, the procedural law applicable to 
enforcement of orders would be the Code of Civil Procedure 1908 (CPC). However, it remains 
unclear whether the Court will exercise this power under (i) Section 94 of the CPC; (ii) Order 
XXXIX Rule 1 or 2 of the CPC; (iii) Section 151 of the CPC and consequently punish the 
defaulting party under the CPC; or (iv) the Contempt of Courts Act 1971 (Contempt Act).

Moreover, with the recent establishment of the Mumbai Centre for International Arbitration 

1 ‘Working Paper on Institutional Arbitration Reforms in India’ (2017) Indian Council of Arbitration 
Working Paper <http://www.icaindia.co.in/HLC-Working-Paper-on-Institutional-Arbitration-Re-
forms.pdf> accessed 25 July 2017.

2 Arbitration and Conciliation Act 1996 (ACA 1996) s 17(2) (inserted by The Arbitration & Concili-
ation (Amendment) Act 2015): ‘(2) Subject to any orders passed in an appeal under section 37, any 
order issued by the arbitral tribunal under this section shall be deemed to be an order of the Court for 
all purposes and shall be enforceable under the Code of Civil Procedure, 1908, in the same manner 
as if it were an order of the Court.’

3 ibid, s 2(1)(e).
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and the provision for emergency arbitration in its rules,4 it becomes imperative to examine 
the provisions for interim measures and their enforcement, especially in light of the fact that 
the Amendment did not incorporate the suggestion of the Law Commission of India regarding 
emergency arbitrators. The Law Commission had suggested that the definition of an ‘arbitral 
tribunal’ under Section 2(d) of the Act be expanded to include an ‘emergency arbitrator’, if the 
arbitration is conducted under the rules of an institution providing for emergency arbitrators.5

This paper examines the power of the Court and the Tribunal under the Act, the recent 
Amendment and the practical application of the provisions of the Act providing for interim 
measures, including the procedure for enforcing interim orders. It delves into the powers to 
pass interim orders under Sections 9 and 17 of the Act to seek their enforcement through 
the Courts, in accordance with the CPC, as the Act itself does not contain provisions for 
enforcement of interim orders. By pointing out these deficiencies in the civil procedure, the 
aim is to highlight the need for enforcement measures in the Act itself. The paper also briefly 
examines the Mumbai Centre for International Arbitration Rules 2016 (MCIA Rules) which 
provide for an emergency arbitrator and how the interim award6 passed by the emergency 
arbitrator will be enforced.

II. The Power to Grant Interim Relief

A. Section 9 of the Act

It is widely known that Section 9 is the most efficacious remedy for interim measures till 
the time the Tribunal is constituted. However, the original intent of the provision under the 
UNCITRAL Model Law on International Commercial Arbitration 1985, was that it merely 
expressed the principle that a Court could provide interim relief and that providing such 
interim measure was not ‘incompatible’ with the fact that parties had agreed to refer their 
dispute to arbitration.7 Thus, it was not meant to be a holistic provision providing recourse 
to interim measures when parties had chosen arbitration as the means of dispute resolution. 

Over time, the jurisprudence on the subject developed to effectively make Section 9 the 
primary recourse for interim measures. In order to seek interim relief from a Court in India, 
the following became essential:

4 Mumbai Centre for International Arbitration Rules 2016 (MCIA Rules 2016) r 14.
5 Law Commission of India, Amendments to the Arbitration and Conciliation Act 1996 (Law Com 

Report No 246, 2014) 37. The Note to the suggested amendment states ‘This amendment is to 
ensure that institutional rules such as the SIAC Arbitration Rules which provide for an emergency 
arbitrator are given statutory recognition in India.’

6 MCIA Rules 2016, r 1.3.
7 PC Markanda, Naresh Markanda and Rajesh Markanda, Law Relating to Arbitration and Concilia-

tion (8th edn, LexisNexis 2013) 303. 
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(i) The existence of an arbitration agreement or an arbitral clause,8 which is a sine qua 
non;

(ii) A dispute with respect to the subject matter of the contract and is to be referred to 
arbitration;

(iii) Manifest intention by the applicant to take recourse to arbitration proceedings at the 
time of filing;9

(iv) The subject matter of the arbitration should come with the original civil jurisdiction of 
the Court, being the District Court, before which the relief is sought.10

It is well-recognised by Courts that the general provisions to be had resort to when 
exercising their power under the Act, are Order XXXIX of the CPC and the Specific Relief 
Act.11 General principles such as prima facie case, balance of convenience and irreparable 
injury are considered by the Court when dealing with applications seeking interim relief.12 
Curiously, the Allahabad High Court has taken the view that the power conferred under 
Section 9 of the Act should be exercised only in exceptional circumstances.13 This view, 
however, seems to be in consonance with the legislative history of the provision insofar as 
the provisions of the Act were designed to reduce the interference of Courts in arbitration 
proceedings.14 Thus, the power under Section 9 is to be used only to facilitate arbitration and 
ensure that the award passed by a Tribunal is capable of enforcement.15

Following this rationale, sub-section (3) to Section 9 of the Act has now been inserted 
which bars the application under Section 9 to a Court if the Tribunal has been constituted.16 
Thus, post the Amendment, the position is clarified that Section 9 is to be resorted to only 
when the Tribunal has not been constituted and once orders are passed under Section 9(1), the 

8 Punj Llyod Ltd v Valentine Maritime (Mauritius) Ltd [2008] (2) RAJ 422 (Del); Ramji Bharany v 
Ambience Developers & Infrastructure Pvt Ltd AIR 2010 NOC 1031 (P&H).

9 The issuance of notice to refer the matter to an arbitration tribunal is sufficient to manifest this in-
tention. Sundaram Finance Ltd v NEPC India Ltd AIR 1999 SC 565. 

10 ACA 1996, s 2(1)(e); Fountain Head Developers v Maria Arcangela Sequeira AIR 2007 Bom 149.
11 Adhunik Steels Ltd v Orissa Manganese and Mineral Pvt Ltd (2007) 7 SCC 125; Shin Satellite Pub-

lic Co Ltd v Jain Studios [2009] (1) RAJ 369 (Del); Lalit Kumar v Anil Kumar [2011] (2) RAJ 373 
(Del).

12 Arvind Construction Co Ltd v Kalinga Mining Corporation (2007) 6 SCC 798.
13 Deepak Mitra v District Judge AIR 2000 All 9.
14 Bhatia International v Bulk Trading SA AIR 2002 SC 1432; Deccan Asian Infrastructure (Mauri-

tius) Inc v BPL Communications Ltd [2005] (2) Arb LR 450.
15 National Shipping Co of Saudi Arabia v Sentras Industries Ltd AIR 2004 Bom 136; Reliance Info-

comm Ltd v BSNL [2005] (1) RAJ 52 (Del); Kumaradas v Indian Medical Practitioner’s Coopera-
tive Pharmacy & Stores Ltd [2007] (4) RAJ 272 (Del).

16 ACA 1996, s 9(3) (inserted by The Arbitration & Conciliation (Amendment) Act 2015): ‘Section 
9(3)- Once the arbitral tribunal has been constituted, the Court shall not entertain an application un-
der sub-section (1), unless the Court finds that circumstances exist which may not render the remedy 
provided under section 17 efficacious.’
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Tribunal has to be constituted within 90 days.17

It is pertinent to note that Courts have taken the view that Section 9 is similar neither to 
Order XXXVIII Rule 5 of the CPC, nor to Section 18 of the Arbitration and Conciliation Act, 
1940 and that the Court can order interim measures without the necessity of reliance on the 
provision under which the interim relief is being sought.18

This line of thought creates an uncertainty with respect to interpretation and grants a 
wide discretion to Courts in granting interim relief and exercising power under various legal 
provisions for the same. It does not consider the fact that the provision under which the interim 
relief is granted becomes instrumental at the time of enforcement of the interim order of the 
Court as the procedure provided in the CPC under Section 94, Order XXXIX Rule 1 or 2 
and Section 151 is different from that provided under Order XXI Rule 32, etc. Moreover, the 
provisions for appeal, revision or review would be triggered depending upon the provision 
under which the interim order was passed. More importantly, the relevance of the interim 
order being passed under a particular provision of the CPC would determine the recourse 
available to the aggrieved party in case such order is violated.

B. Section 17 of the Act

Similarly, one of the biggest criticisms of the Act was the lack of teeth to the arbitrator 
in enforcing the orders passed by the Tribunal, especially under Section 17.19 Before the 
Amendment, the Act did not provide for the enforcement mechanism of orders passed under 
Section 17. It was unclear whether interim orders passed by a Tribunal could be enforced in 
the same manner as of a Court order under Section 9 as there is a clear distinction between an 
arbitrator and court. Hence, the disobedience of an order of the Tribunal by a party could not 
be penalised under the Contempt Act and similarly could not be enforced under the CPC as 
the arbitrator was not a ‘Court’.

Even the Indian Evidence Act 1872 specifically excludes an arbitrator from the definition 
of ‘Court’ in Section 3. Furthermore, Courts had repeatedly taken the view that Section 17 
of the Act did not confer any power on the arbitrator to enforce the award, unlike the power 
conferred under Section 9 of the Act.20 

17 ACA 1996, s 9(2) (inserted by The Arbitration & Conciliation (Amendment) Act 2015). 
18 Ganesh Benzoplast Ltd v Sundaram Finance Ltd [2002] (3) RAJ 120 (DB) (Mad).
19 Markanda (n 7) 583.
20 MD, Army Welfare Housing Organisation v Sumangal Services (P) Ltd. AIR 2004 SC 1344; India 

Bulls Financial Services Ltd v Jubilee Plots and Housing Pvt Ltd, CRP (PD) Nos 2657 to 2659 of 
2009 and MP Nos 1 of 2009 (Mad); Sundaram Finance Ltd v NEPC India Ltd 1999 (2) SCC 479.
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It is pertinent to mention that Section 27(5) of the Act21 did refer to the consequences of 
contempt of the orders passed by the Tribunal, but instead of punishing a defaulting party 
for contempt, it provided for the Tribunal to seek the assistance of the Court in enforcing its 
orders. Therefore, the applicant complaining of contempt of the orders of the Tribunal had 
to apply to the Tribunal for making a representation to the Court to punish the defaulting 
party for contempt and the Tribunal, on being satisfied, would then make a representation to 
the Court.22 However, the Supreme Court has recently clarified that Section 27(5) does not 
empower the Tribunal to make a representation to the Court for contempt of interim orders 
passed by the Tribunal, unless the same are with respect to taking evidence.23 Interestingly, the 
legal jurisprudence was also silent on the procedure after the representation by the Tribunal 
had been sent to the Court and it remained unclear whether the court was to exercise its power 
under the CPC or under the Contempt Act. This mechanism further delayed the proceedings 
and made the interim measures largely ineffective.

Post the Amendment, clause (2) has been added to Section 17 of the Act which states that 
the order of the Tribunal shall be enforceable as if it were an order of the Court.24 Thus, the 
position of law, post the Amendment, is that all orders of the Tribunal will be enforced as if 
passed by a Civil Court. 

However, in a recent judgment passed after the Amendment, the Kerala High Court has 
held: 

Enforcement implies a force to implement. The law enforcement [sic] 
is a Sovereign and State function. The nature of the Arbitral Tribunal’s 
composition emanates from a contract though, [sic] the powers of the Arbitral 
Tribunal is governed by the Statutory provisions. Nevertheless, it confers no 
power on the Tribunal to enforce its own order. Conferring the power of the 
Civil Court to the Tribunal for passing an interim order does not mean that 
the Tribunal is conferred with the power of enforcement. The Tribunal, by its 
constitution or creation, inherently lacks power to deal with any sovereign 
function or public law in the sense that their [sic] authority is founded in a 
contract and power is regulated by the statute…The Arbitral Tribunal’s by 
very nature of its composition cannot exercise any such power vested with 
the Court, which discharges sovereign function.25

21 ACA 1996, s 27(5): ‘Persons failing to attend in accordance with such process, or making any other 
fault, or refusing to give their evidence, or guilty of any contempt to the arbitral tribunal during the 
conduct of arbitral proceedings, shall be subject to the like disadvantages, penalties and punish-
ments by order of the Court on the representation of the arbitral tribunal as they would incur for the 
like offences is suits tried before the Court.’

22 Sri Krishan v Anand [2009] 3 Arb LR 447 (Del).
23 Smt Alka Chandewar v Shamshul Ishrar Khan Civil Appeal No 8720 of 2017 (SC). 
24 ACA 1996, s 17(2) (inserted by The Arbitration & Conciliation (Amendment) Act 2015). 
25 Pradeep KN v The Station House Officer AIR 2016 Ker 211 [13].
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In effect, the Court held that the applicant should have first approached a Civil Court for 
the enforcement of the interim order and without the same, an order passed by the Tribunal 
under Section 17 is incapable of being enforced altogether. This view thwarts the purpose 
of the Amendment and runs foul of the principle of non-interference by Courts in arbitral 
proceedings. The Kerala High Court practically nullified the amendment to Section 17 of 
the Act and provided room for further delays in the enforcement of interim orders passed by 
arbitral tribunals. Also, this interpretation renders Section 17 completely meaningless if after 
an order under the same, a party has to approach the Court again.26 

However, the recent judgment of the Supreme Court in appeal against the view of the 
Bombay High Court,27 placing reliance on the report of the Law Commission,28 has held 
that the addition of Section 17(2) was intended as a ‘complete solution’ to the problem of 
enforcement of orders passed under Section 17 of the Act.29 The Court also clarified that after 
the Amendment, the Tribunal need not apply to the High Court for contempt of its orders and 
as they would be deemed to be orders of a Civil Court, enforceable under the CPC as orders 
of the Court.

Although the Supreme Court has settled the matter with respect to the practice of Tribunals 
applying to Courts for assistance in enforcement of their orders, the question still remains as 
to the legal mechanism available for the actual enforcement of these orders, since the Act does 
not contain any specific provision for the violation of orders passed under Section 17.

C. Emergency Arbitrator under the MCIA Rules

The recently established centre for arbitration at Mumbai provides for emergency 
arbitration, i.e. the appointment of an arbitrator for seeking urgent interim relief even before 
constitution of the Tribunal.30 Rule 14.8 of the MCIA Rules provides that any interim relief 
ordered by an emergency arbitrator shall be deemed to be an interim measure ordered or 
awarded by a Tribunal.

Reading the aforesaid rules holistically, the MCIA Rules provide for interim relief by an 
emergency arbitrator to be enforced under Section 17 of the Act. Therefore, the next logical 
step is to examine how to approach the Civil Court for enforcement of the orders under 
Section 9 and 17. 

26 Krishan (n 22); Markanda (n 7) 585.
27 Chandewar (n 23).
28 Law Com Report No 246 (n 5) 37.
29 Chandewar (n 23).
30 MCIA Rules 2016, r 14.
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III. Enforceability of the Orders of the Court & the Tribunal

From the foregoing, it is clear that interim measures sought under the Act, whether before 
a Civil Court or before a Tribunal, can only be enforced effectively by a Civil Court. Thus, the 
real test is whether the Amendment succeeds in bridging the gap between policy and practical 
application and helps creating a legal system which is quicker and pro-arbitration. 

It is pertinent to examine the procedure for enforcing orders of the Court or penalising 
the contempt of such orders. The first question which arises here is whether the enforcement 
of interim orders would be akin to execution proceedings and hence enforceable under Order 
XXI? Authoritative interpretation by courts suggests that resort to Order XXI for executing 
a decree is not required, as a combined reading of Sections 36 and 2(14) of the CPC would 
make it clear that unless ‘there is a formal expression of an order of the Civil Court’ in an 
order, resort is to be had to Order XXXIX Rule 2A or Section 94 of the CPC.31 Only after final 
adjudication of the dispute, can an application be filed under Order XXI.32 Thus, Order XXI 
would apply to execution of decrees and not orders.33

Therefore, once interim relief is granted to a party, whether under Section 9, or the now 
amended Section 17 of the Act, the enforcement of the same can be under the following:

(i) Section 94 of the CPC;
(ii) Order XXXIX Rule 2A of the CPC;
(iii) Section 151 of the CPC;
(iv) Contempt of Courts Act 1971.

An interim order under Section 17 of the Act can be implemented in a manner similar 
to the Court, as the Tribunal exercises its power under Section 27(5) of the Act.34 It has also 
been held that disobedience of an order of injunction is punishable under Order XXXIX Rule 
2A of the CPC whether it is granted under Rule 1 or 2 or Section 94 or Section 151 of the 
CPC.35 However, it is pertinent to note that this view is only limited to injunctions, is outdated, 
and not in direct reference to arbitration proceedings where interim relief sought is often not 
limited to injunctions alone.

31 Pradeep (n 25).
32 Kanwar Singh Saini v High Court of Delhi (2012) 4 SCC 307.
33 Thummu Koti Nagaiah v D Sambaiah AIR 1963 AP 136.
34 Pradeep (n 25).
35 Rattu v Mala AIR 1968 Raj 212; Hiralal v Popatlal AIR 1969 Guj 28; Adaikkala v Imperial Bank 

AIR 1926 Mad 574; Sitaram v Lachminarain AIR 1946 Pat 47; Thummu (n 33); Sudipto Sarkar and 
VR Manohar, Sarkar’s Code of Civil Procedure (10th edn, Wadhwa & Co 2002) 2062.
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A. Application for Interim Relief 

Applying the aforesaid provisions in a practical scenario means that if a party to the 
arbitration proceedings seeks interim relief, before the constitution of the Tribunal, then such 
party will first approach the Court and file an application under Order XXXIX Rule 1 or 2 or 
under Section 94 of the CPC for an ad-interim injunction.36 Thereafter, the Court may, in its 
discretion, either grant the injunction without hearing the other party, i.e. pass an ad-interim 
injunction, or may issue notices to the other party to present their case before the grant of a 
temporary injunction.37 

In the event an ad-interim injunction is not granted, the Court will first issue summons 
to the opposite party, the service of which the opposite party will try to avoid. Once the 
summons are served, the opposite party will continue to seek time as the opposite party has 
to be granted an opportunity to file objections against the interim application, and in effect, 
frustrate the applicant’s request for urgent interim relief. Another mechanism often adopted 
by a person apprehending a Court proceeding under Section 9 of the Act is to file a caveat38 
before the Court, and then seek time for objections against the interim application. Thereafter, 
adjournments are sought on some ground or the other, in effect rendering the application for 
interim relief useless. 

Even in the case where an interim relief is granted, whether ad-interim or otherwise, if 
the opposite party violates the order of the Civil Court, the party who had sought interim 
relief has to file a separate petition before the same Court and prove how the opposite party 
violated the order of the Court. The opposite party is once again given a chance to defend the 
proceeding, and only thereafter is an order passed under Order XXXIX Rule 2A or Section 
94 of the CPC by the Court.39 This results in major delays in the interim order being actually 
passed, the disobedience being proved, and the defaulting party being penalised for contempt 
or the interim order being actually enforced. Thus, a defaulting party can easily frustrate the 
application for interim relief, even to the extent of rendering the final award incapable of 
enforcement, by deliberately violating the interim order till the contempt is proved.

B. Disobedience of Interim Orders

On a literal reading of the Act post Amendment, it appears that all orders, whether passed 
under Section 9 or 17 can be enforced as orders of the Court. That is to say, that once an order 

36 ‘Interim Reliefs in Arbitral Proceedings: Powerplay between Courts and Tribunals’ (2016) Nishith 
Desai Associates Research Paper <http://www.nishithdesai.com/fileadmin/user_upload/pdfs/Re-
search%20Papers/Interim_Reliefs_in_Arbitral_Proceedings.pdf> accessed 25 July 2017.

37 Code of Civil Procedure 1908 (CPC 1908) o 39, r 3.
38 CPC 1908, s 148A(1). 
39 Provided in the General Rules (Civil) of each State.



98 NLUD Student Law Journal Vol 4

has been passed by the Court or Tribunal, the order is deemed to be an order under Section 
94 or Order XXXIX Rule 1 or 2 and the disobedience of the order would then be punishable 
under Section 94 or Order XXXIX Rule 2A.40 However, it is pertinent to note that the CPC 
does not provide for the mechanism of enforcement of the orders passed under Section 94 or 
Order XXXIX Rule 2A.41 While Order XXXIX Rule 2A provides for attachment of property 
and detention in civil prison, the same can only serve as a penalty.42 Neither does the appendix 
to the CPC contain any pro-forma for committing a person to civil prison for disobedience 
under Order XXXIX Rule 2A. In order to successfully enforce an order, resort has to be 
had to Section 151 of the CPC, which makes the enforcement of the order dependent on the 
subjective satisfaction of the presiding Judge.43

Thus, the applicant seeking interim measures will first have to prove the case for 
interim relief, then prove how the interim order has been violated and then once an order 
for disobedience or contempt has been passed, it is unclear how the same will be enforced. 
Though Order XXXIX Rule 2A of the CPC is exhaustive as to the penalty for disobedience 
and similar to Order XXI Rule 32(1) of the CPC, it actually provides no relief to a party in 
whose favour the interim is granted.44 If there is disobedience of the order during the pendency 
of the suit, relief can only be granted under Section 151 of the CPC.45 Moreover, Courts have 
time and again taken the view that the power under Section 94 and under Order XXXIX Rule 
2A of the CPC should be used very sparingly46 and it has been held that Section 10 of the 
Contempt Act cannot be resorted to for contempt of interim orders since relief can be obtained 
under Order XXXIX Rule 2A.47 Furthermore, throughout the entire process the opposite party 
will have a right to object and in effect, seek time to object at every stage, thereby rendering 
the entire exercise of the applicant frustrating and without effective relief.

Therefore, the current structure for interim relief under the Act, even post the Amendment 
is largely based on voluntary compliance rather than the threat of legal consequences. A 
defaulting party can easily frustrate the enforcement of the final award by delaying the process 

40 Adaikkala (n 35).
41 Rayapati Audemma v Pothineni Narasimham AIR 1971 AP 53. Here, it was held that ‘It has to be 

noticed that O. 39. R. 2(3) Civil P. C. provides only for punishment by attachment of the property or 
by detention in civil prison of the person who committed breach. But it does not further provide for 
implementation of the order of injunction itself. Order 39. Rule 2(3) cannot be said to be an express 
provision with respect to implementation of the order of injunction, but is only a provision which 
provides penalty for disobedience of the order.’

42 Thummu (n 33).
43 B. Chandra Sekhar Reddy v K Naga Raju Yadav CRP No 6251 of 2012 (AP).
44 Sarkar (n 35) 2063.
45 Magna v Rustam AIR 1963 Raj 3; Harinandan v SN Pandita AIR 1975 All 48; Sarkar (n 35) 2063.
46 Sitaram v Ganesh AIR 1973 All 449; Sarkar (n 49) 2063.
47 Nitinkumar Pramodbhai Pandya v Spenta Colour Lab Pvt. Ltd. (1996) 1 GLR 14 (Guj); Gajjan 

Singh v Tarsamlal, Assistant Sub-Inspector of Police (2001) (3) Punj LR 538 (540) (P&H).
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for interim relief or wilfully disregarding the order of the Court or the Tribunal as the actual 
enforcement of the interim order is limited by the dependence of the Act on the Court which 
in turn has to rely on the aforementioned provisions of the CPC. In effect, the Amendment 
does nothing more than provide lip-service to creating a pro-arbitration regime with respect to 
interim measures and their enforcement.

IV. Conclusion

While India has taken steps in the right direction with respect to closing the gaps in policy, 
the recent Amendment has yet again fallen short of providing clarity for practical application 
when it comes to securing interim measures under the Act. Enforcing orders of Courts in 
India has always been a cumbersome process and the Amendment, while a step in the right 
direction, has neglected the ground reality of litigation in India. Though it may be argued that 
the enforcement of the orders is under the CPC and not a lacuna under the Act, it cannot be 
denied that the Act could be implemented in a more effective manner if it did not rely on Civil 
Courts for its compliance and becomes a complete code in itself with sufficient powers for 
enforcement and penalty. 

The Act can be further amended to clarify the nature of the order passed, especially under 
Section 17 of the Act and in light of giving teeth to the orders of an emergency arbitrator, with 
respect to their enforcement under the CPC or the Contempt Act. For the purposes of Section 
17, it may be amended to delink the enforcement of the orders of the Tribunal from the Court. 
The Act should provide for imposition of costs by the Tribunal on the party violating the interim 
orders and failure to comply should automatically result in the dismissal/striking-off of their 
pleadings. Such dismissals can also be extended to violations of orders passed under Section 
9 of the Act to ensure that the very purpose of such orders is not defeated and the dismissal 
serves as a deterrent against the temptation of flouting interim orders. The intervention of the 
Court under Section 27(5) of the Act should be a residuary measure, invoked only when the 
Tribunal is of the opinion that imposition of costs and striking-off of pleadings alone may not 
be adequate and that one party is likely to defeat the ends of justice. Even in such cases, it 
is recommended that the Act be amended to clarify the specific provision of the CPC under 
which the orders are to be enforced. Such an amendment would not only add to the authority 
of the Tribunal but would also save the aggrieved party from the procedural onus and delay 
of filing and proving a separate case for contempt. More importantly, the severance of the 
proceedings before the Tribunal from their dependence on the Court would save the Tribunal 
and its orders from the limitations outlined in the CPC. 

The present jurisprudence on the subject provides for a strict interpretation and allows 
only a limited use of Order XXXIX Rule 2A, Section 94, Section 151 of the CPC and the 
Contempt Act. In this scenario, an applicant has to discharge a rigorous and enormous burden 
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of proof first at the stage of seeking the interim measure, then at the stage of enforcement of 
the interim order (not to mention the delay in litigation and the strategy used by the opposite 
party in frustrating the request for interim relief outlined above), and ultimately to rely on the 
subjective satisfaction of the Court with respect to enforcement. Thereafter, the same may also 
be subject to appeal, wherein the appellate court may stay the order passed in the contempt 
proceedings, rendering the entire exercise of enforcement of the interim orders futile.

Thus, if India has to truly become pro-arbitration, i.e. reduce the time taken by arbitration 
proceedings and render true justice to parties who have agreed to resolve their disputes through 
arbitration, the law needs to be further amended to not only provide for interim measures but 
for their practical enforcement as well.


